
ORIGINAL 

703-81 2-0453 fC E, VE$'OOfh hlaw .corn 

November 21, 2063 

uHMuwm4 
Marlene H. Dottch, Esquire 
Secretary 
Federal Corn mu n icati o n5 Corn mission 
445 l Z t h  Street, S.W., Room TWS204 
Washington, D,C, 20554 

wov B 1 2043 

RE: Petltion For Rulernaklng 
Horseshoe Beach, Florida - Channel 234C3 

- FRN: 0006-7429 -11 r w f ,  Inch, PewonFtr ~ 

. .  

Dear Ms. Dart&: 

Llving Proof, Inc,, by and through Its attorneys, hereby submits thls Petition 
Rulemaking to re5twe the abowe-reference vacant Cbmrnerchl FM allotment for 

mncornrnarctal use, This Petition Is betng submitted tn accordsnce with the Public 
Notke, dated September 30, 2003, requlrtng that such Petltions be submltted by 
Nwember 21, 2003 IDA 03-2990). 

Should there be any questions regarding thls Petttlon, please contact 
underslgned counsel. 

Lee G. Petro 

Counsel for Living Proof, Inc. 

Enclosures 

cc : Ms. Rolanda F, SrnTth, Audio Division 
Medla Bureau - Room 2-8450 



ORIGINAL 

TO: CHIEF, MEDfA BUREAU 

RECEIVED 

Living Proof, Inc. ("Llvlng P ~ ~ O Y ] ~  by and through its attorneys, hereby 

submits this Petltlm for Rulemaking to resewc Channel 234C3, Horseshoe Beach, 

Florida, for noncommercial u5c. This Petition is behg submTtted In response to the 

Public N o # d  establishing a filSng wlndow for reserving existing, vacant commerclel 

FM allotments In accordance with the procedures sat forth In the recently-adopted 

noncommercial FM reservation rules.' 

As discussed in more detail below, Channel 234C3 at Horseshoe Bmch, 

Florlda, can be resewed for noncommercial u5e under the procedures and 

standards sat forth in the Pubk Notice and the NC Second Report and Order. In 

particular, supportlng thls Petltlon Is 3n englneerIn itatement, attached hereto as 

Exhlblt One, demonstrating that no resewed channel car, be allotted t o  serve 

Horscshoc Beach, and that the proposed reservatlon would provide slgnIficant first 

and second NCE service to the proposed primary service contour of the facillty in 



excess of the 10% threshdd e$ttnbllshed in the NCE Second Report and Order, 

Therehre, Uwhg Proof ~espectfully submits that the restrvatlon of Channel 234C3 

a t  Horseshoe BCBC~, Florida, wlll be in the publlc Interest. 

I. RACKGROUND 

In 1997, Congress granted authority to the Commission to hold auctlms to 

resolve conflicts among mutua Ily-exclusive new and major change applications.’ In 

response, the CommTsslon determined that NCE entities seeklng nonresewed, 

commercial FM and Tclevlslon channels would be requlred to partlcipate In 

auctions? H ~ W w e r ~  behre thls rule came I ~ I ~ Q  ect, the U,S, Court of Appeals for 

the D.C. Clrcult vacated the requtrement for hlCE entltles to participate in auctlons 

for nonresarvcd s p a c t r ~ r n . ~  

1y 

In response to the NfR decision, and based on the subsequent comments 

submitted In response to a Second Futfher N o ~ c e  of Propos& Ru&m?kJ@, the 

Commtsston modlfled the process by which qudlfylng NCE entitles could reserve 

noncomrnerclal FM and lV spectrum for nancornmerclal educatlmal use. Noting 

that a large number of FM aFlotments had been made prlor to the rnodlflcertion of 

the noncommerclal reservauon rules, the Commlsslon ledlcatcd that It would 

establish a wlnbow by which those allotments made prlor to August 7, 2000, could 

be resewed, under certain circumn~tmces.~ 

3 



The Commission establlshed a three-part test t o  reserve a commerc7al FM 

allotment, SpeciRcally, the resewatbn proponent must demonstrate that: 

(1) maximum class facllltles at the proposed allotment she would prwlde 
Rmt ov second NCE sewlce to at least ten percent of the population wTthln 
the proposed ststhn's sewlce area and that such populatlon Is at  least 2000 
persons; 

(2) no rule-compliant facility can be authorized at maximum antenna 
height above average terrain and with maximum effective radiated power on 
any reserved band chaunel at four equally-$psced locations wlth the 
predicted 60 dBu signal o f  the maximum Same chsS facility mltewd the 
proposed community of license; and 

(31 no same class rule-cornpIiant facility can be authwlzed at  mlnlrnum 
antenna HAAT and with minimum ERP on any resewed band channel at the 
city center coordinates for the community of I lcensd 

A "rule-compllant" facility would be m e  that would otherwise cornplles wlth the 

technical and spacing requirements for FM facilities, and that would not cause 

prohibited tntcrkrence to  existing television statlms oparatlnq on Channel 6,' By 

satisfySng these requirements, the proponent wl11 have cstablhhcd that the vacant 

noneeserved FM allotment Is quallfled to be resewed soEely for noncommercial, 

cducatlonal purpos~s. Id. 

11. DISCUSSION 

As shown in Exhibit One, Channel 234C3 qualifies for reservatlm under the 

Commlssi~~'s rules. Flrst, 12.42% (2,125 per$ons) of the population wlthin the 

proposed service area wlll be receiving a flrst NCE service, and 28,9396 (4,949 

persons) of the papulation within the proposed service area will be rmolulng 3 

second NCE Service. Both of these figures are substantially hlgher than the 10% 

population threshold established by the Commbslon. 

Id, at 7 35, a 

P 47 C.F.R. 73.202(1)(a)[i] 
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I n  addltlm, the Englneerlng Statement a h  demonstrates that there are no 

available m e r v e d  FM channels that can be utlilzed to provide NCE service to 

Horseshoe &each, Fbrlda, Flrst, the Englnesrlng Statement shows that a mlnlmum 

Class C3 faclltty (6,O kW at 100 meters hetght above average terraln ("HAAT")] can 

not be allotted on any reserved FM channel. Moreover, the Englncerhg Statement 

also shows that, among 4 equally-spaced polnts within the proposed 60 deu 

contour, a maximum Cizrss C3 facility (25,O kW at  100 meters HAAT) could not be 

allotted on any resewed FM channel, 

Thereforee, It Is clear from the Englneedng Statement bath that  a rule- 

complaint reserved channel FM allotment an not be made at Homeshoe Beach, and 

"that NCE sewla Is In fact needed" at Horseshoe Reach,lo I n  light of this showing, 

Llving Proof respactfirlly requests that the Commisslon amend the FM Table of 

Allotments for Channel 234C3 at Horseshoe Beach as fdlows: 

v 
Horseshoe Beach, Marida 

thing Proof, Inc,, certlfies that it wTll apply for the requested channel If allotkd, 

and, If successfut in obtaining the construction permit fw the facility, will canstruct 

the stdtlon, 
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WHEREFORE, In llght of the foregoing, Living Proof, Inc. respectfully requests 

that the Comrnlsslm grant the petition for rulemaklng and reserve Channel 234C3 

at  HbEeshoe Reach, Florida for noncommercial u5e. 

The reservation of the- allotment would dellver 2,125 persons their first NCE 

5ewicc, 4,949 persons thelr second NCE servlce, and would best serve the pubtk 

Sntcecst. 

Harry C. Martln 
Let G. Pctm 

Fletcher, Heald & Hlldreth PLC 
1300 North 17”’ Street, l L t h  Floor 
Arlington, ’vtrglnla 22209 
Telephone - 703-812-0400 
Teleca plcr - 760-812 -0486 

November 21, 2003 
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Engineering Statement 
In response to MMB Window Closing November 21, 2003 

Providing for Conversion of 
Commercia I A I I otments to Noncommercia I Ai I otments 

Horseshoe Beach, FL 234C3 

1) N e d  for Addi t id  NCE S ~ ~ C C  - NCB S b ~ d  md l 3 4  
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S h o w i n g  of available NCE c h a n n e l s  a t  llorseshoe Beach. F L  

L a t i t u d e  292627 

C h a n  
201 

202 

203 
204 
205 

206 

201 

208 

209 
210 

211 
212 

213 
214 
215 
216 
217 

218 

219 

220 

Call 
WAYT.C 

WWLC 
WLMS 
WWLC 
WWLC 
WWLC 
WWLC 
WYFE 

WFSUFM 
WUFTFM 

WWLC 
WUFTFM 
WUFTFM 
AP207 

WGSG 
WKSC 
WGSG 
WGSG 

W J C T M  
WJCTFM 

WJUF 
WY J C  
WYFB 
WYFB 
WYFB 
WAQV 
WUJC 
WOLR 
WTBH 
WTBlI 
WFSQ 

WFSQ . C 
WTBIl 
WJLF 
WHGN 

WHGN . C 
WNFK 

L o n g i t u d e  831114 ERP(Kw1 6.000 I l A A T i m I  100 COR AMSL(m1 1 0 0  

* I N *  *OUT* Margin  
-37.8 -4.9 

- 6 ~ 4  -1 ~1 ~~ ~ ~~ 

-10.1 -14.8 
-38.5 -42.2 
-84.3 -85.2 
-38.5 -42.2 
-6.4 -1.7 

-34.8 -6.5 
-58.8 -14.8 
-36.5 -20.1 
-6.4 -1.7 

-103.7 -63.1 
-36.5 -20.1 
-31.3 
-11.5 -7.4 
-8.9 
-63.6 -50.4 
-11.5 -7.4 
-5.7 
-5.2 

-35.2 -20.6 
-47.0 -20.2 

-71.7 -34.6 
-6.5 

-6.5 
-15.6 -19.8 
-30.9 -18.4 
-46.0 -38.6 
-22.0 -27.2 
-61.1 -10.1 
-21.1 
-25.8 
-22.0 -2 1.2 
-6.0 -20.5 

-46.2 -31.3 
-46.2 -31.3 

-14.5 



3) Cardinal Sites: 

0 degrees: 

Showing of available NCE channels at Horseshoe B e a c h ,  FL 

L a t i t u d e  294101 Longitude 831114 ERPiKwi  25.000 HAATlm) 100 COR AMSLlm) 108 

Char 
201 

202 

203 

204 

205 

206 

207 

208 

209 

210 

211 

212 

Call 
WAYT.C 

WHIJ 
WWLC 

WAYT.C 
WTLG 
WLMS 
WWLC 
WVDA 
WWLC 
WWLC 

WFSUFM 
WWLC 
WYFE 

WFSUFM 
WUFTFM 

WGSG 
WWLC 

WFSUFM 
WUFTFM 
WGSG 

WUFTFM 
AP207 
WGSG 
WKSC 
WCSG 
WGSG 
WVFS 
WGSG 

WJCTFM 
WJCTFM 
WGSG 
WJUF 
WYJC 
WYJC 
WYfB 

*IN* *OUT* Margin 
-82.2 -65.3 

-6.0 
-16.9 -2.8 
-23.5 -11.9 
-10.4 -25.4 

-13.4 
-49.6 -58.6 
-27.8 -31.5 
-98.1 -112.1 
-49.6 -58.6 
-38.0 -21.6 
-16.9 -2.8 
-10.2 

-102.7 -15.0 
-50.7 -40.0 
-9.2 -3.J 

-16.9 -2.8 
-38.0 -21.6 
-117.8 -93.5 
-9.5 -3.7 

-50.7 -40.0 
-50.3 -23.1 
-57.8 -59.4 

- 1 . 2  -3.9 
-110.0 -112.9 
-51.8 -59.4 

-10.8 
-9.5 -3.7 
-31.8 -7.2 
-31.3 -7.0 
-9.5 -3.7 

-16.3 -18.0 
-29.7 -26.0 
-90.1 -J9.5 
-22.7 -14.8 

Chan 
213 

214 
215 

216 

217 

218 

219 

220 

Call 
WYJC 
WYFB 
WANM 
WYFB 

WVVSFM 
WKTZFM 

WAQV 
WUJC 
WUJC 
WOLR 
WUJC 
WOLR 
WTBIl 
WOLR 
WTBH 
AP218 
WFSQ 

WFSQ . C 
WAPB . C 
WNFK 
WTBH 

WWET.A 
WWET 
WJLF 

WAPB . C 
WNFK 

WAPB.C 
WKVH 
WHGN 

WHGN.C 
WKVf3.A 
WKVH.A 
WNFK 

*IN* ‘OUT* Margin 
-29.1 -2 6.0 
-84.6 -68.3 

-8.8 
-22.~1 -14.8 

-10.9 
-0.8 
-2.2 -22.9 
-19.7 -21.3 
-66.5 -14.1 
-40.3 -41.6 
-1 9.7 -21.3 
-90.3 -95.1 
-17.8 -28.9 
-40.3 -41.6 
-57.6 -82.4 

-9.5 
-58.8 -35.3 
-57.5 -35.9 

-0.4 
-2.7 -2.7 

-11.8 -28.9 
-6.9 
-6.3 

-26.5 -51.3 
-3.1 -53.9 
-2.7 -2.1 



90 degrees: 

Showing Of available NCC c h a n n e l s  a t  H o c s e s h o c  B e a c h ,  FL 

L a t i t u d e  292621 Longitude 825344 ERP(Kw) 25.000 HAATirnJ 100 COR AMSL(mJ 106 

C n a "  
201 

202 

203 

204 

205 

206 

201 

208 

209 

210 

211 
212 

Call 
WAYT.C 

W H I J  
AP201 

WLMS 
WWLC 
N H I J  
WTLG 
WLMS 
WWLC 
WZMS 
WWLC 

WUFTFM 
WWLC 

WIlfTFM 
WWLC 
WYFE 

WFSUFM 
WUPTfM 

WWLC 
WUFTFM 
WUFTFM 
AP207 

WKFA.C 
WKSG 
WGSG 

WUFTFM 
WKSG 
WKSG 
WGSG 

WUFTFM 
WKSG 
WGSG 
WUSf 

WJCTFM 
WJCTFM 

WJUF 
WJUF 
W J U F  
WY J C  

* I N *  
-29.0 
-21.0 

-4.0 
-13.8 

-32.4 
-44.9 
- 1 5 . 0  
-4.0 
140.3 

-15.0 

-13.8 
-53.8 
-49.9 
-80.4 
-13.8 
141.5 
-80.4 
-6.5 

-0.9 
-21.3 

-56.4 
- 6 . 3  
-73.3 

-0.9 
-21.3 
-15.3 
-46.8 
-46.4 
-17.2 
-68.8 
-17.2 
-36.6 

*OUT* 
-12.2 
-56.4 
-17.1 
-12.6 
-13.0 
-3.0 
-47.3 
-66.1 
-69.6 
-12.6 

-123.0 
-14.9 
-69.6 
-14.9 
- 1 3 . 0  
-44.1 
-22.2 
-69.5 
-13.0 

-123.1 
-69.5 

-3.4 

-22.9 
-14.9 
- 5 3 . 1  
-33.1 
-76.3 
-14.9 

-22.9 

-22.2 
-22.1 
-17.2 
-70.6 
-17.2 
-26.1 

Margin 

213 
214 

215 

216 

211 

218 

219 

220 

WYFB 
WYFB 
WYFB 

WMFEFM 
WAQV 

WKTZFM 
WAQV 
WTBH 
WAQV 
WKES 
WUJC 
WOLR 
WTBH 
WOLR 
WWKO 
WHIF 
WTBH 
WOLR 

WLPJ.C 
WTBil 

990415 
990916 
AP218 

WFSQ 
WLPJ 

WFSQ.C 
990911 

WJLF 
WTBH 
WJLF 

WAPB.C 
WIiGN 

WHGN . C 
WTBH 
WJLF 
WHGN 

WHGN . C 

-49.1 -40.0 
-115.9 -93.6 
-49.7 -40.0 

.n 
? . I  

-15.6 -23.3 
-16.1 -5.1 
-56.0 -16.1 
-39.0 -22.1 
-1S.fi -23.3 ~~ 

-19.6 
-11.9 -20.8 
-16.4 -21.2 
-39.0 -22.1 
-60.1 -14.7 

-45.2 
-5.1 

-67.6 -78.8 
-16.4 -21.2 
-8.2 -17.1 

~101.3 -132.3 
-6.6 

-10.1 
- 2 1 . 9  

- 1 . 0  

-5.7 
-14.1 -16.3 

- 6  4 ".  . 
-16.5 -27.9 
-67.6 -78.8 
-49.9 -81.5 

-4.5 
-29.1 -28.9 
-29.1 -28.9 
-39.0 -22.7 
-16.5 -21.9 
-81.0 -82.4 
-81.0 -82.4 



180 degrees: 

Showing Of available NCE channels at Horseshoe B e a c h ,  FI 

LatltUdE 290553 

Chan 
201 

202 

2 0 3  

204 

205 

206 

201 

2 0 8  

209 
210 
211 
212 

213 

214 
215 
216 

211 

218 

219 

220 

Note: 

Call 
WAYT . C 
WHIJ 

A P 2 0 1  
WLMS 
WLMS 
WWLC 
WLMS 
WWLC 
WMNi 
WWLC 
WYFE 
WYFE 

WFSUFM 
WUFTFM 

WYFE 
WUFTFM 
WUFTFM 

A P 2 0 7  
WKSG 
WGSG 
WUSF 
WJUF 
WJUF 
WJUF 
WYJC 
WYFR 
WBVM 
WAQV 
WAQV 
WAQV 
WKES 
WUJC 
WOLR 
WWKO 
WTBH 

WLPJ.C 
WTRH 
WFSQ 
WLPJ 

WfSQ.C 
WTBH 
WJLF 
WHGN 

WHGN . C 
WHGN 

WHGN . C 

Longitude 831714 ERPlKwJ 25.000 ilAAT(mJ 100.0 COR AMSL(mJ 100 

*IN* 'OUT' Margin 
-13.5 

-20.5 
-24.1 

.< 0 
Y . ,  

-39.5 -60.4 
-21.3 -27.6 

-6.9 
-70.6 -81.1 
-12.6 
-21.3 -21.6 
-18.1 -12.7 
-78.9 -66.2 
-34.8 -6.9 
-28.8 -18.1 
-18.1 - 1 2 . 1  
-96.0 -11.6 
-28.8 -18.1 
-25.1 -3.9 
-21.3 -18.1 

-31.9 -11.8 
-16.0 -15.6 
-67. '1 -63.1 

- 3 1 . 3  - 4 9 . 3  

-16.0 -15.6 
-22.6 -12.0 
-64.6 -42.0 

- 5 . 0  
-38.3 -58.5 

-5.0 
-26.1 -4.6 
-12.8 -12.6 
-16.9 -29.6 

-14.8 
-15.2 -26.2 
-29.3 -39.4 
-54.9 -19.7 

-31.0 -9.3 

-11.8 
-38.2 -39.8 
-10.5 
-15.2 -26.2 

-28.6 -26.1 
-0.8 -31.1 

-28.6 -26.1 
-82.1 -80.2 
-82.1 -80.2 

This site is 24 krn offshore, and thcrefore n o t  realizable for t h a t  reason. 



270 degrees: 

Showing of available NCE c h a n n e l s  a t  Ilorseshoe Beach ,  FL 

L a t i t u d e  292627 L o n g i t u d e  834044 E R P l K w l  2 5 . 0 0 0  HAATlrn)  1 0 0  COR AMSLIrn) 100  

Chan 
2 0 1  
2 0 2  

2 0 3  
204 

205 

2 0 6  

207 

208 

2 0 9  

210 
211 

212 
2 1 3  

214 
215 

216 
217 

218 

219 

z z n  

N o t e :  

C a l l  
WAYYT .C 
WAYT . C 

WLMS 
WWLC 
WWLC 
WWLC 

WFSUFM 
WYFE 

WFSUFM 
WUFTFM 
WFSUFM 
WUFTFM 

AP207 
WUFTFM 

AP207 
WGSG 

AP201 
WGSG 
WGSG 

*IN' *OUT* Marg in  

- 2 . 3  
-61 .0  -44 .2  

- 1 0 . 2  
-18 .6  - 2 7 . 5  
- 6 5 . 5  -81.0 
-18 .6  - 2 7 . 5  
-16 .4  
-25 .7  - 1 2 . 9  
- 8 1 . 0  -53 .3  
- 1 0 . 6  
- 1 6 . 4  
- 7 7 . 8  - 5 3 . 4  
-10 .8  - 2 . 4  
-10 .6  
-77 .1  -557.8 

- 5 . 2  -7.0 
-10.8 - 2 . 4  
- > 7 . 5  -60 .4  

- 5 . 2  - 7 . 0  
- 7 . 9  WVFS 

WJUF -15 .8  -11 .3  
W Y J C  - 8 . 5  - 4 . 7  
W Y J C  - 6 8 . 7  - 5 8 . 2  
WYJC - 8 . 5  - 4 . 7  
WYFB - 4 5 . 5  - 2 5 . 7  
WANM - 5 . 8  

~~- Usable ~ - -  

Usable --- ... 
WAQV -12 .5  
W l l J C  - 1 4 . 5  -10.5 
WII.JC 
W U J C  
WOLR 
WTBH 
WTBB 
WFSQ 

WFSQ.? 
WTBH 
WJLF 

WAPB.? 
WKVH 
WHGN 

WHGN.C 
AP220 

WKVH.A 
WKVH.A 

WNFK 

- 7 2 . 4  -64 .0  

- 3 7 . 8  - 4 2 . 6  
- 5 . 7  

- 3 4 . 5  - 5 9 . 2  
-65 .5  - 4 1 . 9  
-64 .2  - 4 2 . 5  

-5 .7  
-10.9 
-16 .4  

-14 .5  - 1 0 . 5  

- 3 . 2  
- 2 6 . 1  - 2 7 . 3  
- 2 6 . 1  - 2 7 . 3  

-10 .3  
- 1 . 9  

-10 .3  
- 1 0 . 5  -15 .7  -15 .1  

T h i s  s i t e  i s  2 8 . 5 5  krn o f f s h o r e ,  a n d  t h e r e f o r e  n o t  realizable f o r  t h a t  reason. 


